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Mr. Russell A. Walker
President

Ramco International

P.O. Box 12747

Pittsburgh, Pennsylvania 15241

Dear Mr. Walker:

Thank you for your memo of July 27 requesting Federal Highway
Administration's (FHWA) acceptance of your company's Poly Lumber
guardrail blockout for use with steel post barriers. On

January 9 we found Poly Lumber blockouts acceptable for use with
compatible wood post guardrail systems. The blockouts for use
with wood posts can be prevented from rotating by nailing them to
the post. The rotation of Poly Lumber blockouts when used on
steel posts must be prevented in some other manner. The blockout
shown on your drawing titled, "Poly Lumber Guardrail Offset
Blockout for use with W6X9 Steel Posts," accomplishes this. The
cross section includes projections that extend from the rear of
the blockout which maintain the blockout in an upright position.
At our suggestion you made changes to this drawing to increase
the depth and to provide additional design details. A facsimile
of the new drawing, copy enclosed, was received on July 27.

We find that the blockout drawing submitted on June 1 is
satisfactory as it is similar to a blockout that has been
successfully crash tested on strong steel post w-beam guardrail.
Therefore, the Poly Lumber blockout for use on steel post w-beam
barrier systems, as shown on the enclosed drawing, is acceptable
for use on the National Highway System, if requested by a State.

The drawing indicates that the blockout is intended for use on
thrie-beam barriers as well. The 355-mm length is too short for
thrie-beam barrier systems. However, a similar blockout made to
a length of 550-mm, with the necessary pattern of holes, will be
acceptable.

We anticipate that the States will require certification from
Ramco that the blockouts furnished have essentially the same
composition and physical and mechanical properties as the
material used in the static tests covered in our original
January 9 letter.
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Because Poly Lumber is proprietary, to be used in a Federal-aid
Highway Project: (a) it must be supplied through competitive
bidding with equally suitable unpatented items; (b) the highway
agency must certify that it is essential for synchronization with
exlsting highway facilities or that no equally suitable alternate
exists; or c¢) it must be used for research or for a distinctive
type of construction on relatively short sections of road for
experimental purposes. Our regulations concerning proprietary
products are contained in Title 23, Code of Federal Regulations,
Section 635.411, a copy of which was sent with previous
correspondence.

Sincerély yours,

T O F e

Jerry L. Poston, Chief
Federal-Aid and Design Division
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§635.41)

these materials must occur in the
United States. »

(2) The State has standard contract
provisions that require the use of do-
mestic materials and products, includ-
ing steel materials, to the same or
greater extent as the provisions set
forth in this section.

(3) The State elects to include alter-
nate bid provisions for foreign and do-
mestic steel materials which comply
with the following requirements. Any
procedure for obtaining alternate bids
based on furnishing forelgn steel ma-
terials which is acceptable to the Divi-
slon Administrator may be used. The
contract provisions must (1) require all
bidders to submit a bid based on fur-
nishing domestic steel materials, and
(11) clearly state that the contract will
be awarded to the bidder who submits
the lowest total bid based on furnish-
ing domestic steel materials unless
such total bid exceeds the lowest total
bid based on furnishing foreign steel
materials by more Lthan 25 percent.

(4) When sieel materials are used in
s project, the requirements of this sec-
tion do not prevent a minimal use of
foreign steel materials, If the cost of
such materials used does not exceed
one-tenth of one percent (0.1 percent)
of the total contract cost or $2,500,
whichever is greater. For purposes of
this paragraph, the cost is that shown
to be the value of the steel products as
they are delivered to the project.

(cX1) A State may request a waiver
of the provisions of this section If;

(1) The application of those provi-
sions would be inconsistent with the
public interest; or )

(i) Bteel materials/products are not
produced in the United States In suffi-
clent and reasonably available quanti-
ties which are of a satisfactory quality.

(2) A request for walver, accompa-
njed by supporting information, must
be submitted in writing to the Reglon-
al Federal Highway Administrator
(RFHWA) through the FHWA Divi-
sion Administrator. A request must be
submitted sufficiently In advance of
the need for the walver In order to
allew time for proper review and
action on the request. The RFHWA
will have approval authority on the re-
quest.

23 CFR Ch. | (4-1-93 Edition)

(3) Requests for walvers may be
made for speclfic projects, or for cer-
taln materials or products in specific
geographic areas, or for combinations
of both, depending on the cilrcum-
stances.

(4) The denlal of the request by the
RFHWA may be appeaied by the
State to the Federal Highway Admin-
istrator (Administrator), whose action
on the request shall be consldered ad-
ministratively final.

(5) A request for a walver which In-
volves nationwide public interest or
avalilabillty issues or more than one
FHWA region may be submitted by
the RFHWA to the Adminlstrator for
action.

(6) A request for walver and an
appeal from a denial of & request must
include facts and justification to sup-
port the granting of the waiver. The
FHWA response to a request or appeal
will be in writing and made available
to the public upon request. Any re-
quest for a nationwide walver and
FHWA's action on such a request may
be pubiished In the FEpERAL REGISTER
for public comment.

(1) In determining whether the walv-
ers described In paragraph (cX1) of
this section will be granted, the
FHWA will consider all appropriate
factors including, but not limited to,
cost, administrative burden, and delay
that would be imposed if the provision
were not walved.

(d) S8tandard State and Federal-aid

- contract procedures may be used to

assure compliance with the require-
ments of this section.

(23 U.B.C. 315, sec. 10 of Pub. L. 98-229. 98
Stat. 80, sec. 166 of Pub. L. 97-424, 96 Stat.
2136 and 40 CFR 1.48(b))
(48 FR 83104, Nov. 36, 1983, as amended at
49 FR 188121, May 3, 1084)

8636.411 Materisl or product selection.

(a) Federal funds shall not partici-
pate, directly or indirectly, in payment
for any premium or royalty on any
patented or proprietary material, spec-
ification, or process specifically set
forth In the plans and specifications
for a project, unless;: -

(1) 8uch patented or proprietary
item is purchased or obtained through
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competitive bidding with equally suita-
ble unpatented itemas; or

{2) The State highway agency certi-
fles either that such patented or pro-
prietary item is essential for synchro-
nization with existing highway faclii-
ties, or that no equally suitable alter-
nate exists; or ]

(3) Such patented or proprietary
item is used for research or for a dis-
tinctive type of construction on rela-
tively short sections of road for experi-
mental purposes.

(b) When there Is avallable for pur-
chase more than one nonpatented,
nonproprietary material, semifinished
or finished article or product that will
fulfill the requirements for an item of
work of a project and these available
materials or products are judged to be
of satisfactory quality and equally ac-
ceptable on the basis of engineering
analysis and the anticipated prices for
the related ttem(s) of work are esti-
mated to be approximately the same,
the PS&E for the project shall either
contain or include by reference the
specifications for each such material
or product that is considered accepta-
ble for incorporation in the work. If
the State highway agency wishes to
substitute some other acceptable ma-
terial or product for the material or
product designated by the successful
bidder or bid as the lowest alternate,
and such substitution resuilts in an in-
crease in costs, there will not be Feder-
al-aid participation In any increase in
costs.

(c) A State highway agency may re-
quire a specific material or product
when there are other acoeptable mate-
rials and products, when such specific
choice is approved by the Dévision Ad-
ministrator as being in the public in-
terest. When the Division Administra-
tor's approval is not obtained, the item
will be nonparticipating unless bidding
procedures are used that establish the
unit price of each acceptable alterna-
tive. In this case Federal-ald participa-
tion will be based on the lowest price
so established.

(d) Appendix A sets forth the
FHWA requirements regarding (1) the
specification of alternative types of
culvert pipes, and (2) the number and
types of such alternatives which must

§ 635.417

be set forth in the specifications for
various types of drainage installations.
. {(e) Relerence in specifications and
on plans to single trade name materi-
als will not be approved on Federal-aid
contracts.

8435.413 Guaranty and warranty clauses.

(a) Except as provided in paragraph
(b) of this sectlon, clauses that require
the contractor to guarantee or war-
rant materials and workmanship or to
otherwise maintaln the work for a
specified period after Its satisfactory
completion by the contractor and its
final acceptance by the State, will not
be approved for use in Federal-aid con-
tracts. Work performed and materials
replaced under such guaranty or war-
ranty clauses after final acceptance of
work are not eligible for Federal par-
ticipation.

(b) Contracts which involve furnish-
ing and/or installing electrical or me-
chanical equipment should generally
include contract clauses that require:

(1) Manufacturer’s warranties or
guarantees on all electrical and me-
chanical equipment consistent with
those provided as customary trade
practice, or

(2) Contractors’ warranties or guar-

" antees providing for satisfactory iIn-

service operation of the mechanical
and electrical equipment and related
components for a period not to exceed
6 months following project accept-
ance.

0635.417 Convict produced materials.

(a) Materials produced by convict
labor may only be incorporated in a
Federal-aild highway construction
project if such materials have been:

(1) Produced by convicts who are on
parole, supervised release, or proba-
tion from a prison or

(2) Produced in a qualified prison fa-
cility and the cumulative annual pro-
duction amount of such materials for
use in Federal-ald highway construc-
tion does not exceed the amount of
such materials produced in such facili-
ty for use in Federal-aid highway con-
struction during the 12-month period
ending July 1, 1887.

(b) Qualified prison facility means
any prison facility In which convictas,
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