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Thid memorandwm, provides guiitance for your use‘in working a:tiv your State $hould they wigh
to exercise thedizxibility provisions allowed within the HSIP@nder Section %to(e) of title 23
United States Code. Thisqecvision allows a State to ann@galiy transfer up.te:10 percent of its
HSIP funds'to other safe‘viprojects undeititle 23, as long us it meets ctlwain specific canditions.
Because this provisigiis multiagencyiand multidisciplinary in nature fike the Stratezrc Highway
Safety Plan), the Cx7ice of Safety as consulted with the Nationai »highway Trafiic Safety
Zaministration, Federal Motor.arrier Safety Adninistration, Federal Transit.~«aministration.
and the Federal Railroad Adiiristration duritig the development of this auifiaiice.

BACKGROUND

The Safe, Accourianle, Flexible, Efficient Trarigwortation EquitynAct — A Legacy for Users
(SAFETEA:1 W) represents a new era in highveay safety withictramatically increased funding.in
the HSIP.angrrequired development of Stiivregic HighwavaSafety Plans (SHSPs) that adc:»ss the
critical “@'=s” of highwey safety (engineering, enforcen.2nt, educationf.znd emergency medical
servigay) in a State., 7e SHSP is an important step <oward encouragiig States to take a
multidisciplinary®tia multiagency ook at highwa s safety probleais and soluticas on all public
roads, and to shore resources toiarnplement countermeasures tiietwill be mostscivective in terms
of reducingmaths and sericiis'injuries. Through the progassiof developing.an SHSP, a State
analyzes safety data and.c-tablishes strat¢Qies to address ti.ese problems™with a compre.ansive
set of actions incorporiting the “4Es”«safety. States are required t¢. #dopt strategi¢’end
perfirinance goals i tneir SHSPS Atiat “focus resg@urces on areas (ihgreatest neea<

The HSIP, cadified by SARS1=A-LU as Seet on 148 of title 23 U.S.C., is atriewly-created ¢ ‘¢ore
funding” ppogram administe’ed by FHW W Gwvhich apporfians funds to Stetes under Secticn
104(b)(&; tor a range of eligible activitiae tocused prinéarily on infrastructure-related savety
impidvements. Sectian 148(e) speifically addresses he opportunity to use these fizancial
resadrces where thay can make the greatest impact,as provided (va State’s SHSK. This
provision reade:




~

“(e) FLEXIBLEFUNDING F2R STATES WITH A STRATEC!C HIGHWAY SAFETY PLAN.-

(1) GENERAL -4, 10 further the implementatior ot a State stratagic highway safety

plan, a State may use up to 10 nurcent of the amipunt of funds atjportioned to¢he State

under sectior1u4(b)(5) for alliscal year to carry out safetygsrujects under &1y other

section® as Wrovided in tha State strategis highway safes blan if the Statacertifies that —
(A) the State has métrieeds in the Siie relating to realway-highviecrossings; ard
(B) the State hgs,fivet the State’swafrastructure safety needs relzting to highwa»afety

improvemeric projects.”

Theyrequirement that a State certii #tat they havey inet ...needs” relating to railw@ay=-highway

ciassings and inixistructure safety may create 2 ohallenge for St2ies who wish t4exercise this
iunding flexiiity. Establishment of criteriairegarding howsa'State may meet this test is aey
part of this guidance.

GWWIANCE ONEXNERCISING FLEXIBILITY

States should ‘iave access to ef%ry available tool to ensure sutoess in advancizig safety. Safety
funds shou e spent whéert<hey will have the highest pé&wait in terms o%Saving lives and
reducing serious injuries:, lexibility in€re use of funds is'an importanctuol in the delizery of an
overall safety strategyt vor the States @i the intent of this guidance 5t maximize the

avzilability of thistool.

SAFETEA-LU requires that Ctates desiring.io use the 10 percent flexibilitvtin a fiscal year ricet
two condiftzns: (1) have ariapproved SiHEF and (2) ceriify they have metiheir railwaysatghway
crossing&/and infrastructure safety nesfis.” The intent @i tnis provision is that such flexidility be
exertised for a patticular fiscal ye@s\within the coatext of an SHSP. For examplgpa Gtate with &
muitiyear SHSP,,Lrie that includes or that has phdtuced a list? cispecific projects-and activitiée
nrogrammed.2a an annual basis, will have the'aoility to deter=ine if “railway-highway crogs:gs
and infrastructure safety rineds are met” fCrw particular fiscai year. If the infrastructure v
railway-Qighway crossigius activities in the SHSP have-t;2en programmiay in the State
Trarenortation Impegvement Program (STIP) on an<nnual basis, ther’the State could certify that
these programs hai'’e been sufficigitly advanced aiid needs “hayateen met” foisthat fiscal year.
As a result, ther State would be Gigible to use up to 10 percente1 the HSIP fuisas for other title 23
safety projecrsin the SHSP theyond railway-highway crogstings and infrastsi:cture safety
projects, for that year.

Tha Sate certificativi process showid involve thessubmission of ¢ wetitten docunriaric from the
State DOT to the FHWA divisigiy office descrisitiy the strategies from the SHS2 cross
veferenced with resulting praicets in the appreived STIP. The State should e2rtify that the
railway-higaway crossings and infrastrucétuse safety nee¢ojas identified oisune annual
prograntwaing documents used to implairent the SHSP&ar the fiscal year have been nvel; and that

""Section 148(a)(&) defines “safety project undei*any other sestion” as a project carried out for
the purpoasiof safety un¢'er any other sacfian of this titleuttitle 23], including projects related
to public awareness apet €ducation on sa.ety matters<inciuding moto-syvclist safety), and
enfarcement of highuvay safety laws.

2 Consistent with{saction 135 (giwar title 23 U.S.C, State TranspOrtation Improvement Program
(STIP)



the State would ke to flex a percentage of HSi=»funds (up to 1 percent) for that fiscal year.
into other safeiy projects autharized by title 23 U.S.C. The 5:{WA division @fice would review
the certificasvon and infornstiie Headquarters Office of Saety that the requiiements for the
flexibility have been mertand indicate tf.2"dollar amouniof funds that a2l be flexed.

Please note that set atiae funds within‘ine HSIP for Railway Highway grade crossiay
ifanrovements undur section 139.2re not affected, by this flexibi'ity: provision. . T¥ase funds
zannot be flexed out of the oveiaii HSIP, because they have their own appoiticniiment
requirements specified by¢action 130(f)...E=ction 130 funds are reserved.fas the purposes
outlined ¢ithat section, ant cannot be tsed for other sarety infrastructimpurposes.

Weelieve this quidance reflects (e-pest of SAFGE FEA-LU — it promotes safetygencourages
avsountability fogood use of limited safety furids, provides mé&imum flexibiiily to States, ant'
provides an gfiiCient mechanism to get imoe tant safety activities underway. States must piace
internal dasisions based @n their own neecs and circumstances in termsyof flexing safetvunds
from ore,program to andiner. As noted, implementat:orirof this flexikiiy provision hes broad
imnlications for the«<atety program at the Nationa',and State level«=nd care must be taken that
the ‘yuidance out'ined above is filowed by a State'and FHWA«givision office.

Additional ypecific inforriadtion on implementing the fleXiiatity provisicatsacluding scheduling,
necessary coordination i 'tn Headquartecsroffices (Office of Safety, O1iice of the Chie Financial
Officer, etc.) will be custributed shor:i;“

~or further information, please-contact Ms. BettwAlicandri (202) 366-6409.
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